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DIGEST OF CASES—PART II 


I. TRADE-MARKS GENERALLY. 
1. NATURE OF TRADE-MARK RIGHTs. 
§ 1. Character of Right. 


a. Definition. 
A word trade-mark never really gives any property in the words themselves; all it does is 
to so identify the “owner” that its use by others can be said to divert to them customers 
who might otherwise have bought of him. 186 


Where one is entitled to the use of a certain trade-mark, he is also entitled to advertise it; 
otherwise, the right would be of little or no value. 190 


Although trade-mark rights are property, they are not protected per se; it is only the good 
will in connection with which the mark is used that is protected. 308 


b. Exclusiveness. 
The right to the exclusive use of a word or symbol as a trade-mark is inseparable from 
the right to make and sell the commodity which it designates. 311 


c. Distinguished from Trade-Name. 

The term “trade-name” is used to designate a mark not originally susceptible of exclusive 
appropriation, which has acquired a “secondary meaning” and so will be protected as a valid 
common law trade-mark. “Philco,” as used by appellant held not to be a trade-name, but 
a valid trade-mark. 118 

A trade-name may or may not be identical with the name of a corporation or business. 
Even good will may be transferred, under exceptional circumstances, with a trade-name. 317 


§ 2. Extent of Right. 


a. As to Territory. 

Where appellant by agreement with appellee was granted exclusive right to use on beer 
sold it by appellee the “Olde Towne Lamplighter” label in territory south of the Ohio River, 
appellee acting as consignee rather than agent, said agreement held binding on appellee after 
the expiration of the sales contract. Appellee, however, held entitled to use of said label on 
beer sold north of the Ohio River. 370 


b. As to Goods. 

The protection accorded a trade-mark extends to all goods of the same class, even though 
the alleged infringement is not upon the same species of articles. After adopting and using 
the mark “Sunsweet” on fruit juices, therefore, plaintiff had a right to extend such use to 
dried fruits. 539 


c. As a Monopoly. 
The protection of the interest of consumers is an ever-present factor in considering the 
allowable extent of monopolies in trade names. 302 
In doubtful cases the decision as to whether a mark is a valid technical trade-mark must 
largely be subjective with the judge; and such a mark is not entitled to a broad range of pro- 
tection. 440 


§ 3. Who May Have. 
a. Dealer. 


If the owner of a business causes the maker of goods sold to him to affix a certain mark 
on such goods, he becomes entitled to the mark and the good will thereafter built up. 370 
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It is the law that one need not himself manufacture goods to acquire a valid trade-mark, 
even though the name of the real manufacturer is used as a part of the device. It is sufficient 
that the goods are manufactured for him and that he owns or controls such as he offers for sale 
and on which he places a trade-mark or trade-name. 370 


§ 4. License to Use. 


A manufacturer of a certain commodity, by agreeing to allow the purchaser thereof the 
use of its trade-name for a certain period, did not lose the exclusive right to the name after 
the expiration of the term. 370 

A naked license to use a trade-mark is of no more validity than a naked assignment thereof, 
but a trade-name, like a trade-mark, may be assigned, licensed, or lent as long as it remains 


associated with the same product or business with which it has become associated in the public 
mind. 370 


2. Wuat May BE A TRADE-MarRK. 


§ 3. Descriptive and Generic Terms. 
(See also post p. 20.) 


The following marks are held to be descriptive : 


“Honey-Krust” for bread 
“Pennzoil” for lubricating oil produced in Pennsylvania 
“Sterling” and “Sterling Products” as name of business corporation 


The mere fact that a trade-name is descriptive is not sufficient to invalidate it, as its validity 
depends on whether it has acquired a secondary méaning identifying the producer rather than 
the product. 66 


Defendant, by registering the word “Wheaties” as a trade-mark for a cereal product 
made of wheat, did not thereby preclude the use by others of the generic name of another grain, 
merely by adding the suffix “ies” thereto; nor should defendant, owner of the registered mark 
“Wheaties,” be heard to deny the right of plaintiff to use the words “Oaties” and “Quaker 
Oaties” to describe an oaten product. 178 


Excluding descriptive phonetics and symbols, the registrability of a trade-mark depends on 
the common law test as to whether it is so similar in appearance or sound to one in use by 


another as to lead the public to believe that the goods bearing it identify the goods of the prior 
mark. 270 


A name originally entitled to immunity from competition loses such immunity when it becomes 
generally understood as generic or descriptive of the type of goods in connection with which it 
is used. 302 


No advantage can result to plaintiff from the manner in which it has written its brand, as the 
ordinary sound and significance persists, irrespective of the misspelling, abbreviation, mutila- 
tion, capitalization or hyphenation of an otherwise descriptive name. 494 


§ 4. Marks Publici Juris. 
The name “Uncle Sam,” used with the “Uncle Sam” symbol, held publici juris. 186 


§ 5. Geographical Terms. 
The following terms are held to be geographical : 
(See also post, p. 21.) 
“Pennzoil” for lubricating oil produced in Pennsylvania 


The following term is heki not to be geographical : 
“Philco,” as used on radio and television apparatus 
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3. TiTLe To A TRADE-MARK. 


§ 1. Creation. 

Trade-marks are not dependent on statutory enactments but arise out of common law from 
prior appropriation and use. Therefore, registration is not controlling in a suit involving com- 
mon law rights to a registered mark or in a suit for unfair competition involving its use. 370 

While the trade-mark act does not create a trade-mark but merely provides for its regis- 


tration, it is the use rather than the mere adoption of the mark that gives the registrant pro- 
tection. 531 


§ 2. Assignment and Devolution. 


a. By Sale of Business. 

When a name becomes so familiar to the public that it attains economic value, it does so 
because the public has come to attach significance thereto and to rely on something designated 
thereby. If that something consists of attributes intimately bound up with a certain business 
organization, for a valid transfer it may be necessary that the entire business be transferred 
with it. But when there are exclusive products to which the name has attached a trade mean- 
ing, and the trade or public attaches certain scientific attributes thereto, then to avoid confu- 
sion it should be possible to transfer the name along with the right to produce such scientific 
attributes. 317 


b. In Insolvency. 
A receiver in bankruptcy may take all appropriate steps in law or equity to protect a registered 
trade-mark transferred to him with tangible property on the dissolution of a corporation. 311 


c. By License Under Contract. 
On the question whether Prichard could, by contract, reserve rights in the “Olde Towne 
Lamplighter” mark to himself, without a showing of prior use, the law of contract held con- 
trolling, rather than principles applicable to trade-mark law. 370 


§ 3. Abandonment. 
Inasmuch as the public’s association of the mark with the goods is the basis for trade-mark 


rights, if the mark still means the first appropriator in the public mind, disuse will not be 
abandonment. 308 


Notwithstanding that plaintiff's director testified that he never intended to abandon the 
name “Popular Photography” as the title of his magazine, and that his right to the mark was 
not lost since intent is essential to abandonment, the fact that plaintiff had not used the name as 
a trade-mark for twenty years, together with other acts showing intent to abandon, held proof 
that it had given up its rights therein. 308 


A trade-name may be abandoned or given up by the original appropriator, and, when so 
abandoned, any person has the right to seize upon it immediately and make use of it and thus 
acquire a right to it superior not only to the right of the original user, but of all the world. 325 


§ 4. Forfeiture. 
Plaintiff by giving another company permission to use the term “Raisin Bran” on a bread 
made and sold in a definite area by said company, held not to have forfeited any rights it 
might have had in such name. 494 


4. INFRINGEMENT. 


§ 1. Elements. 
The fact that the appellee, with the full knowledge of appellant, used the name “White House” 


and a picture thereof in the exact form in which it was adopted and used by appellant, held not 
to have any effect on the issues involved. 2 
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The similarity or dissimilarity of two marks is not determined by an examination of segregated 
parts, nor by the whole mark without the accompanying arrangement, color, and all other inci- 


dentals; but by an inspection of the entire mark from the viewpoint of the prospective pur- 
chaser. 72 


The use by defendants of the corporate name “Zande Cosmetic Co., Inc.” held to confuse the 
public with plaintiff's product sold as “Tangee”; and it makes little difference, if the result is 
to confuse the public, whether the confusion is due to the use of a corporate name or to the 
use of a trade-mark. 149 


Where the name is personal or the mark is coined, the newcomer will hardly find an excuse for 
invading it, as he has no lawful interest in adopting such a mark; but the case is different where, 
as here, plaintiff’s mark is a common patriotic emblem. 186 


The use by defendant of the words “Uncle Sam Bank,” shown on the top of a toy bank made 
in the shape of an “Uncle Sam” hat, held not to infringe plaintiff’s trade-mark consisting of the 
words “Uncle Sam” used on a larger and more expensive toy bank, inasmuch as there was no 
reason to believe that any customer of plaintiff had been misled by defendant’s mark regard- 
ing the source of the goods; nor could plaintiff deprive others of the commercial advantage (the 


use of the mythological “Uncle Sam” symbol) which led it originally to adopt a legend so com- 
monly employed. 186 


Notwithstanding that defendant used the name “Barbizon” on textiles between 1925 and 1932, 
having abandoned its use in the latter year, his resumption of such use in 1942 after plaintiffs 
had been making extensive use of the same word since 1939 as a trade-mark for female under- 
wear and identified it to the public in connection with such goods, held infringement. 252 


In weighing probability of confusion, due consideration must be given not only to the charac- 
teristics of the mark, but also to the distinguishing differences or similarities of the goods with 


reference to form, composition, texture, and quality, and the manner in which they are advertised, 
sold and used. 270 


The use by defendant on its domestic champagne of a bottle label having as its principal 
feature a red stripe extending from the upper left-hand corner to the lower right-hand corner 
thereof held to infringe plaintiff’s registered trade-marks consisting essentially of the words 
“Cordon Rouge” and a diagonal red stripe from the upper left to the lower right of the label. 456 


Defendant’s use of the phrase “Nicholson’s Sunsweet” or the name “Sunsweet” alone as a 
trade-mark for fruit concentrates used in connection with foodstuffs, held to infringe plaintiff’s 
right to the word as a trade-mark for dried fruit, prune juice, fruit butter and jam. 539 


§ 2. Conflicting Marks. 
(See also post, p. 22.) 


The following marks are held to conflict : 


“Cleo-Cola” and “Coca-Cola” 

“Koke” and “Coca-Cola” 

“Nicholson’s Sunsweet” and “Sunsweet” 
“Supercale” and “Supervine Percale” 
“Zande” and “Tangee” 


In a suit brought to enjoin use by defendant of the notation “XXX Koke” as a trade-mark 
for a soft drink, held that the word “Koke” (“Coke”) is an abbreviation of plaintiff’s mark “Coca- 
Cola,” and that plaintiff is entitled to its exclusive use. 


The following marks are held not to conflict: 


“Falstaff” and shield and “Lemp” and shield 
“Greenzoil” and “Pennzoil” 
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Plaintiff, which put out bubble chewing gum in roll form, wrapped in colored waxed paper with 
twisted ends and bearing the word “Blony,” could not, in the absence of proof that the public 
associated such goods with plaintiff, prevent defendant from the use of a similar shaped roll 


in selling its gum bearing the trade-mark “Bubly,” especially as the latter’s name appeared thereon 
in legible letters. 381 













§ 3. Goods of Same Descriptive Properties. 
The following are held to be goods of the same descriptive properties : 
(See also post, p. 24.) 






A soap and water soluble cleaning preparation, and a cleaning preparation to be mixed with 
gasoline for cleaning garments. 270 


Fruit concentrates and dried fruit, prune juice, fruit butter and jam.................. 539 
Tarpaulins of waterproof canvas and locomotive cab curtains..................... 


The following are held to be goods of different descriptive properties : 


Degreasing machinery and radio and television apparatus................000eceeeee 118 
Da eee ar a Gn GO ania ea so ook ect conc ik te ckeee hove ede cstensias 452 
Varnish, enamels, lacquers and ready-mixed paints, and insecticides................. 336 












The court in determining whether the goods concerned are of the same class may, in certain 
cases, resort to a “conference table consideration”; in others, resort to the market place is 
necessary. However, the test of confusion mentioned in the statute goes to the similarity of 
marks, and not to the descriptive properties of the goods. 56 






Where the marks are identical, as in the instant case (“Everybody’s Magazine”) the 
fact that the prior mark was used on a British weekly and the junior mark on the magazine 


section of a Philadelphia newspaper, thus making confusion improbable, held not to affect the 
main issue. 56 





5. Suits ror INFRINGEMENT. 







§ 1. Jurisdiction. 
The policy of a statute which Congress has enacted under its constitutional power to regu- 


late interstate commerce may not be defeated or obstructed by state law, whether decisional 
or statutory. 118 












There is no inherent contradiction between operating a local service station and using a 
mark in interstate commerce. Where plaintiff operated a gasoline filling station in Hartford, 
Conn., on which the words “Puritan,” or “Pure” appeared, and sold the gasoline so marked 
to motorists, five percent of all sales being to buyers from without the State, held that such 


sales were interstate, and the decision of the lower court dismissing the complaint was 
reversed. 183 













§ 2. Parties and Liability. 
The brewer who acts under contract with the seller in labeling the latter’s beer with an in- 
fringing mark was made party in a suit for injunction and accounting. 370 












In a suit to enjoin infringement of a registered trade-mark brought jointly by a foreign 
producer and its domestic agent, held that the foreign producer, though now an enemy alien, 
because of residing in French territory occupied by Germany, is entitled to maintain the action 
in so far as it is essential to the preservation of his property. However, no recovery may be 
had by the foreign plaintiff for the duration of the war. 456 
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§ 3. Pleading and Practice. 
Questions arising in the infringement of a statutory trade-mark relating to registrability, in- 
fringement, defenses and remedies, also to validity, are governed by federal law. 110 


One whose trade-mark has been infringed is not compelled to wait before seeking relief till 
proof of actual instances of confusion have been secured. 148 


On motion under Rule 37 of the Rules of Civil Procedure, defendant in an action to restrain 
it from the use of the words “DuBois Budweiser” on beer, held not required to furnish plaintiff 
a record of sales of said beer in certain cities, as the place where such beer was sold and the 
names of defendant’s customers were not material to the issue involved. 209 


The two causes, though not consolidated by order, were tried together on stipulation that, 
unless otherwise specified, all evidence was to be considered as taken in both cases. 404 


The court can modify its own decree when circumstances have changed or other good and 
sufficient reasons are shown. 535 


§ 4. Evidence. 

As Congress has constitutional power to legislate on trade-marks and exercised such 
power in the Act of 1905, the doctrine of the Erie Railroad case held not applicable to cases 
involving the infringement of a statutory trade-mark by use of a similar mark on goods of 
substantially the same descriptive properties. 118 


That defendants had registered the word “Zande” as a trade-mark for cosmetics in several 
foreign countries held irrelevant and inadmissible, inasmuch as such registration has only such 
validity and protection in a foreign country as the foreign law accords it. 149 


In suits for infringement, proof of loss of sales must be clear and the loss definitely traced to 
the infringement. 234 


The fact that defendant’s customers asked retailers whether “Greenzoil” was product of 
plaintiff did not show confusion as to identity, nor even likelihood of confusion. 441 


The Patent Office classification is not of importance in ascertaining whether two articles 
are of the same class and descriptive properties. 537 


§ 5. Defenses. 


a. Estoppel. 
Where both parties claimed exclusive right to the mark, one is estopped from questioning own- 
ership of the other. 370 


b. Laches. 

In an action to enjoin use by appellee of the words “White House” and the picture thereof 
as a trade-mark for canned evaporated milk on the ground of appellant’s prior use of the same 
mark on coffee and tea, the fact that appellee adopted the said mark in ignorance of appellant’s 
use thereof, and built up a large business thereunder without protest by the appellant for 
sixteen years, held laches; and the decision of the lower court dismissing the complaint was 
affirmed. 2 


In the case at issue, where plaintiff opposed defendant’s application to register the word 
“Zande” in the Patent Office, and subsequently brought suits against dealers in goods bearing 
that mark, held that there was no laches, notwithstanding that three years and eight months 
had elapsed since plaintiff's opposition was sustained. 149 


A ten-year delay, after protesting use of defendant’s mark, before bringing suit held laches 
barring accounting for profits and damages, where defendant built up business under the 
mark. 441 
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Where defendant’s infringement of the trade-mark “Mule-Hide” began in 1931 and plain- 
tiff protested in 1937 and again in 1941 and brought suit in 1942, plaintiff was not guilty of laches, 
since it did not conceal any fact from defendant, or fail to speak or assert its rights when by 
not so doing defendant would be misled, or deceived or caused to act to its disadvantage, there 
being no unreasonable delay in bringing suit. 528 


§ 6. Relief. 


a. Injunction. 
Defendant by the use on a competing beverage of the name “Koke” held guilty of unfair 
competition with plaintiff, whose product “Coca-Cola” is often called for as “Coke”; and its 


further use by defendant was enjoined. 460 
b. Damages. 

In the case at issue, the fact that a customer of plaintiff bought goods from defendant and 

so in effect cancelled a prospective order held insufficient to make out damages. 234 


The master’s, assumption that plaintiff would have made the sales the defendant made held 
in error, as it is incumbent on plaintiff to make out his damages. 234 


c. Accounting of Profits. 
Where a reasonable premise that plaintiff's customers would be misled by defendant’s use 
of the mark was absent, and it was clear that no buyers would be misled, there was no basis 
for an accounting. 187 


The trebling of profits and damages lies in the discretion of the court and is exercised only 
when there is wanton and willful infringement. 234 


Where plaintiff gave defendants notice of infringement on April 15, 1937, but the master 
found that defendants had actual notice of infringement on January 1, 1937, the accounting 


period held to begin at that date. 234 
In the case at issue, an accounting was ordered from the date of institution of the action, 
although infringement commenced in 1931. 520 
§ 7. Decree. 
a. Form. 


Inasmuch as the name “cola” has become descriptive of a class of drinks, rather than the 
name of plaintiff’s product, it seems to be the law that plaintiff's competitors have the right to 
use the word “cola” with a prefix which distinguishes it from “Coca-Cola.” 535 


§ 8. State Statutes. 


a. Washington 
In the case at issue, defendant was ordered to surrender to the Secretary of State for can- 
cellation his certificate of registration of the notation “XXX Koke,” and any other registrations 
thereof made by him or his agents under state laws. 460 


II. REGISTRATION OF TRADE-MARKS. 
1. Errect or REGISTRATION. 


§ 1. Under Act of 1905. 

Registration under the ten-year clause of the Act of 1905 did not change the common law 
rights in trade-marks, but merely gave registrant the right to sue for infringement in federal 
courts, irrespective of citizenship, and removed the necessity of showing defendant’s wrongful 
intent. 66 
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The Act of 1905 is silent as to whether registration thereunder is prima facie evidence of 
validity, but decisions of the circuit court furnish strong rebuttal evidence thereof. 440 


§ 2. Under Act of 1920. 
Federal law held to govern questions of validity under the Act of 1920, because of the use 
of such terms as “right” and “owner” in the section on injunctions. 118 
No presumption of validity arises from a registration made under the Act of 1920. 494 


5. Tue APPLICATION. 


§ 1. The Applicant. 


The president of applicant corporation held not to be a party to the proceeding and personally 
to have no legal interest therein. 292 


Opposer began in 1925 to market its coal through sales agents under the name “Green 
Ridge,” one of said agents, applicant’s predecessor, before severing its relations with opposer, 
having purchased one of the Green Ridge mines and continued to sell coal mined therefrom as 
“Green Ridge” coal. Subsequently, applicant and its immediate predecessor sold opposers coal 
as “Original Green Ridge,” applicant having been exclusive sales agent up to 1940. Held that, 
inasmuch as title to the coal sold under the trade-mark remained with opposer and the public 
had come to identify said coal with opposer, applicant was not entitled to register the mark. 411 


§ 2. Disclaimer. 
The fact that appellant disclaimed the word “Shanghai” in its application for registration held 
not to be of vital importance. 211 


The disclaimer of the words “Krispy Krunch” in a composite mark showing also the name 
“Lumm’s,” held not to make the mark registrable. 479 


§ 3. Classification of Goods. 


Applicant required to amend its application as the single word “glass” is not a particular 
description. 255 


Applicant required to elect goods falling within a single class, as the system of classification 
may not properly be disturbed for the benefit of an individual applicant. 345 


§ 4. Consent to Register. 
The consent of owners of prior conflicting registration held unavailing to overcome pro- 
hibition of the statute. 218 


§ 5. Amendment of Application. 
Where registration was refused on ground of non-use in interstate commerce, permission was 
granted to file a substitute application, but only with consent of the opposer. 268 


8. REGISTRABLE MARKS. 


§ 1. Descriptive and Generic Terms. 
(See also ante, p. 14.) 


The following marks are held to be descriptive and hence unregistrable: 
“Acetyl-Vess” for alkaline tablets 
“Active Service” for shoes 
“Basketweave” for safety paper 
“Breakfast Bread” for bread wrappers 
“Catering Industry Employees” for publication 
“Chill-Gard” for child’s sleeping garment 
“Chis-L-Point” for pillow bottoms 
“Clean Pack” for shredded paper 
“Cola” as element of name of certain beverages 
“Differential” for electric locomotives 
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Even though it be assumed that the word “Cola” is descriptive and open to public use, it 
does not follow that it is open to registration as a mark, or as part of a mark, so long as registra- 
tions of the name “Coca-Cola” remain uncanceled in the Patent Office. 462 


The following marks are held not to be descriptive : 
“RN SOE IDEs 5:2 0 diida an CARa ey Kee Keke aoc chease tewents couse aewees oa ena 486 
"TP MIEGRE “Se GUM SOIR cbc be cae pace ceca ce baa eneninikas a kadsweNeuae) waaans 432 


a. Under Act of 1920. 
The notation “Red-White-’n Blue” held registrable for hand knitting needles, as descriptive 


marks are registrable under the 1920 Act, provided they are capable of denoting origin and have 
been in exclusive use for one year. 86 


§ “2. Geographical Terms. 
The following words are held to be merely geographical and hence unregistrable : 
(See also ante, p. 14.) 


SR I ik sald sar aK Saks b Ree sdvivasabsstbaseavieseseneaee 95 
ee TE n.d viene cate ees be Stade ae base deesnensiansaen 357 
“Rimwood Perm; fOr certait poulify prOdtcte.. . ice ics ccces ccs cccceccadeveeses 290 
eG ID 6.5.85 6c ei SES ai ae desde tb cde eonsees 557 
ee HD: 6k aiugs dene an bee eas sda aimee 358 


The following word is held not to be merely geographical : 
“Western” in “Western Royal” for tableware 


The inclusion of a geographical name or map does not entitle a descriptive term to registra- 
tion. 13 


Geographical and descriptive terms held to be in the same category with respect to regis- 
trability. 290 


§ 3. Proper Names. 


The words “Lady Chesterfield” held unregistrable for shoes, as the word “Chesterfield” is a 
surname not distinctively displayed. 29 


The name “Courtleigh” held unregistrable for wearing apparel, as not being distinctively dis- 
played. 47 


A mark consisting of the words “Thriftily Yours, Bob Burnham,” shown in handwriting held 
unregistrable, as not being distinctively presented. 80 


The registration of a mark consisting of the words “Gloria Jean Juniors,” was ordered can- 


celled as the name “Gloria Jean” has become known as the screen name of one Gloria Jean 
Schoonover. 107 
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A mark consisting of the name “Hall,” in block letters, and the device of an airplane, held 
registrable after disclaimer of the word “Hall.” 222 








The name “Clapp’s” held unregistrable as not being distinctively displayed. 268 





A mark consisting of the words “Dr. Scholl’s Foot Comfort” held unregistrable, Dr. Scholl 
being name of an individual and “Foot Comfort” being descriptive. 360 











“Sawyer,” held unregistrable as being the name of an individual not distinctively dis- 
played. 364 


a. Under Act of 1920. 

A mark consisting of the name “Charles I” under a picture representing Charles I of Eng- 
land, and below the name “Charles Wine and Import Co.” held registrable under the Act of 1920, 
not being barred by any provision thereof and not being registrable under the Act of 1905. 113 

















§ 6. Corporate Names. 

Where opposer’s corporate name was changed from Esquire-Coronet, Inc., to Esquire, Inc., 
after applicant applied to register the word “Esquire” for prophylactics, held that the corporate 
name clause of the statute was no bar to registration. 93 














The word “Esquire” held unregistrable for hamburger molding machines, as the name was not 
distinctively displayed, and was, moreover, a complete appropriation of opposer‘s name. 429 






The word “vitabolin” held unregistrable for linseed oil capsules containing vitamins A and B, 
being a substantial appropriation of the name of opposer, Vitab Corporation, owner of the mark 
“Vitab” for a “flour-like preparation of wheat germ and rice polishings.” 555 










A name used at first to distinguish an invented device would then be arbitrary, but, if 
applied for a considerable period to all such devices and to nothing else, it would come to 
describe it and hence be unregistrable. 12 







§ 7. Name of Patented Article. 

Where appellant developed a new variety of rose, which it patented under the name “Texas 
Centennial,” and sold to the public from its own nursery and through licensees, the said words, 
though at first arbitrary, held to have become descriptive of the kind of rose, rather than an 
indication of origin. It is not clear that Congress intended to imply that such names were 
registrable, even though, for the moment, applicant and his licensees are the only persons who 
produce the goods. 12 


§ 8. Letters. 
The mark “D-11” used on photographic developers held indicative of the origin of the goods, 


and not a pure grade mark. 105 
§ 8. Part of Mark. 


Registration of word “Acousti” refused, as being merely part of the mark “Acousti- 
Celotex.” 111 























The following marks are held to conflict: 
(See also ante, p. 16.) 










§ 10. Conflicting Marks 
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Pe ONE TEE GA cana capencCbNseceesevckaeassbotcneeeessnke eee 

















DIGEST OF CASES—PART II 


“Blexin” and “Betaplexin” 


ee 


EE Ge “RO sk ik.vicnidccscctivenaddessbasweassideredawenseueea 346 
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SENT NEI gic so he db eeneewhsnn d Sete aud aes snankeesne heen MaeRee 348 
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ee ee OS can naaskssdndkcenkapsedend aebwaabeneneensenelanen 90 
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“Medicone” and “Pro-Medico” 


“Olde Towne Ale” and “Old Town Brew” 


CE” it cvdn cc Vea ceee lan eecsadebanhedee si Gaae meee 296 
FU Te EEE. gh Kode cadnnneaedwendecudensschatdddeeobeektaan 92 


“Pep Boys—Manny, Moe & Jack” and “Purol-Pep,” “Poco Pep” and “Puro-Pep”.... 242 
“Pola-Vue” and “Pola-Screen” 


he PRehdeeehihehhis eine Ihde kehs bed abla 423 
SE Se I osc o Kuesia Caden eke denuke de sabes eebakaeeanwanan 163 
CR ee ee BCE an. isicsanchaxendsineustccaduiddne hanceuteabenes 154 
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CR ee I ho i oe ctinc dicen coed Weeden’ eeaehepubawe acmeunen cea 156 
“Sung Tang” and “Sun Drop” 
“Super 8” and “Super-Marsh” 
I ee ME 5 Kikb ec kenemdtenssicnddis dened Cotes deecdameeeeenree 350 
“Susan Bates Jewel Appeal” and “Jewel” 
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“Syncrotime” and “Synchron” 
“Thrombol” and “Thromboquin” 
“Topper Togs” and “Topper Shop” 
“TruVal” and “Tru-Tex” 

“Vat 11” and “Vat 68” 

“Victory” and “Vick” 

“Vitamiles” and “Vitabuild” 
“Wings Comics” and “Wings” 
“Zintox” and “Zotox” 


A mark consisting of the design of a man’s face, with crown, and the words “King Krunch” 
held confusingly similar to a mark featuring a similar face and the words “Apple King—a Royal 
Pack.” 295 


The following marks are held not to conflict : 
ee ae I I So sin occ ders wines SARS KG eee wees Gas ween weemeSelets 214 
“Exeter” and “Exide” 
“House-Hold-Pac” and “Par-T-Pak” 
“Lady in White by Sandler” and “Young Women in White” 
“Mission Trails” and design and “Sunlan” and design 
“Mist” and “Koromist” 
“Rox Salve” and “Roche” 
“Snow White” and “Sno-White,” plus pictorial feature 
“Vickers” and “Vickers” with distinctive design 


§ 11. Goods of Same Descriptive Properties. 
The following goods are held to have the same descriptive properties : 
(See also ante, p. 17.) 


Carpet sweepers and rugs and carpets 

Colloidal aluminum hydroxide for treatment of peptic ulcer and colloidal suspension 
aluminum hydroxide for skin diseases 

Corn meal and white flour, and Indian corn 

Cravats and woven, knitted, textile and pile fabrics.............. cc ccee cece cecceeees 

Effervescent preparations in tablet form and an anti-acid effervescent preparation.... 

Fungicides and insecticides 

Grape juice and wheat flour 

Magazine supplement of Sunday newspaper and a tabloid, weekly news magazine.... 

Marmalade and non-alcoholic maltless fruit beverages ..............220ceeeeeeeees 362 

Material for curing concrete and a waterproofing preparation 

Meat and cheese sandwiches and powder for making food drinks 

Motor generator sets and engine-driven lighting and power plants 

Padtien: sine and tight dresses: GGG ROSHTY 2... 6s bi ko cesicwkecieddl vescssicnss ZS 

Roofing materials and artificial board 104 

Sr re RINNE iio. Ais Ss a wie ie Ue SSG ei vintentn e's Gas eras ate ee OR anew 363 

Swim suits and women’s hats 101 

Tooth brushes and toilet soap 

Vegetable shortening and fresh fruit and vegetables 


The following goods are held to have different descriptive properties : 
Abrasive and refractory materials and oxidized petroleum hydrocarbon masses...... 170 
Abrasive products and lubricants 
SO, MOTT Tes Te TT ee Ce eT. Ce rere eer Terry eee 
Food containing vitamins and medicine containing vitamins....................ee0. 
Mineral water and an antiseptic 
Noodle soup preparation and a soap product 
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Preparation for treatment of colds and tooth paste 


ee FF TTT TTTTTTT ETT CUTE TL TTUr ree 98 
SRE SE Sy WCET RING 8a oo dis Fas sR ete eewiaiiiie cet sedea mes 359 
Soap for general use and chewing gum containing peroxide compound............... 416 
See “SIGUA GG BW GEGIIIEUN oko dies i tancaecn ee ce haiendncdaeeist 358 


Vitamin food supplement and fruit juices 


Cee eee ee eee ee eee ee eee teen ee eeeeeeeeeeee 






§ 12. Grade Marks. 


The numeral “5897” held registrable for a particular strain of seed corn, notwithstanding its 
use as grade-mark, as it serves also a technical trade-mark. 258 







10. No Trape-Mark USE. 


The notation “Arch-Gard” held unregistrable for insoles, as applicant sold only finished shoes 
bearing the insoles, but not the latter separately. 261, 262 







“The House of Sportswear” held unregistrable for wearing apparel, as not indicating the 
origin of the goods. 368 


The words “Comic Book Magazine” held unregistrable, as they are not a trade-mark, but 
merely the name of the goods. 487 



















Two spaced discs marking the center of the O’s in “Zotos” held unregistrable as not con- 
stituting a separate trade-mark. 491 








11. TEN-YEAR CLAUSE. 










§ 1. Interpretation. 

Where a corporation organized by heirs of partners owning a trade-mark had registered it 
under the ten-year proviso by swearing that it and its predecessors had continuously used the 
mark, although the corporation had, the year before, given an exclusive license to another 
corporation having the same stockholders, held that registration was not fraudulently obtained. 66 





12. INTERFERENCE. 








§ 1. Evidence. 
Record of junior party having showed use of work only on letterheads, price lists and in ad- 


vertising since 1916, but no trade-mark use prior to 1923, date of first use by senior party, 
applicant held not to have established ownership of the mark. 106 










§ 2. Review of Decision. 


Appellee held not entitled to ruling that appellant did not have right to use mark involved 
in interference to exclusion of appellee. 174 











The word “Mohawk” having been used as a trade-mark by Mohawk Carpet Mills, Inc., prior 
to its use by either interfering party, neither party was entitled to register it for goods of same 
descriptive properties, especially as Mohawk Corporation adduced no proof of transfer to it of 
any business, good will or trade-mark of the former concern. 560 







13. OPpposITION. 








§ 1. Parties. 

Where, in an opposition proceeding, it was held that the notice of opposition should be dis- 
missed for failure to establish damage, but that appellant was not entitled to the registration 
applied for and appellee took no appeal from the decision holding that its notice of opposition 
should be dismissed, held that the instant proceeding is solely between appellant and the Com- 
missioner of Patents, and appellee is not a party thereto other than in form. 33 





26 THIRTY-THREE TRADE-MARK REPORTER 


In an opposition proceeding it is not necessary for opposer to prove that he has the exclu- 
sive right to use the mark, since, under the principles of equity, it often happens that, by vir- 
tue of the conduct of the parties, more than one may use a trade-mark, but only one can have 
ownership of it in a registration sense. 411 


An assignment of a registered trade-mark granted to a partnership consisting of a father 
and son held properly conveyed to the son who carried on the business under the firm name after 
the death of the father. 465 


§ 2. Notice. 


a. Verification of Notice. 
The amendatory Act of 1907 which allowed a “reasonable time” for verification by applicants 


of notice of opposition filed by their attorneys held not to apply in cases where opposer was able to 
verify but failed to do so. 110 


§ 3. Evidence. 


Applicants’ motion for continuance of a hearing on appeal was granted where it appeared 
that the opposer would not be prejudiced thereby. 223 


Where applicant failed to introduce certain trade-mark registrations deemed pertinent to the 
case within the statutory limit, such request was denied, as subjecting opposer to an unnecessary 
burden. 223 


In an opposition proceeding in which Revere Paint Co. opposed the registration of the mark 
“20th Century” for paints, it appeared that opposer’ produced no goods nor had ever used the 
mark at issue, but that said mark was in use by George D. Wetherby & Company, since 1920, 


the name “Revere Paint Company” being also shown on its labels. Held that, as the Wetherby 
Company was not a party to the opposition, it was not proper to consider whether said company 
had any rights in the mark, and that the opposition should be dismissed. 488 


§ 4. Review of Decision. 
A motion for rehearing, based on subsequent decision of a higher court as changing the law, 
of an order dismissing a complaint held to relate to exercise of power of the lower court under 


F. R. C. P., Rule 59. 386 


Since motions for new trials and petitions for rehearing suspend the time for appeal because 
they deprive the judgment of finality, it follows that, when a court loses its jurisdiction to enter- 
tain a motion for new trial or petition for rehearing, its action cannot deprive the judgment 
of finality, and thus suspend the time for taking an appeal. 386 


A petition for rehearing is in all respects the same as a motion for a new trial. Inasmuch, 
therefore, as a motion for new trail must be served not later than ten days after entry of judg- 
ment, and the court may not enlarge the period, except under conditions not present in the 
case at issue, the order of the District Court dismissing appellant’s complaint and rendered 
on October 17, 1941, was affirmed. 386 


a. Res Adjudicata. 
Prior judgments in opposition proceedings involving somewhat different marks held not to be 
res adjudicata. 114 


14. CANCELLATION. 


§ 1. Under Act of 1920. 
Respondent could not, in a successful suit to cancel its registration, move to cancel petitioner’s 
registration under the 1920 Act. 552 
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§ 2. Evidence. 

In a suit to cancel the registration of the word “Optrex” used as a trade-mark for a liquid 
treatment for eye diseases, on the ground of petitioner’s use of the word “Ostrex” for a general 
health tonic, the fact that the registration was duly assigned to appellee and the assignment, duly 
acknowledged before the proper officer, recorded in the Patent Office held to make out a prima 
facie case, proving appellee’s ownership of the mark from the date of assignment. 284 












Petitioner Redfern’s connection with a distilling concern selling its products in the United 
States held insufficient to maintain suit to cancel respondent’s registration of “Redfern” used on 


whiskey, especially as petitioner did not use his name as a trade-mark, and could therefore show 
no damage. 469 











a. Res Adjudicata. 
“Shredded Wheat” having become publici juris on the expiration of the patent, in 1912 a 


petition to cancel its registration under the 1920 Act was sustained on the ground that registrant 
had not had exclusive use thereof. 36 











Where petitioner for cancellation produced no evidence that it was using its trade-mark on 
or about the time its suit was filed, the evidence held insufficient for cancellation. 86 







Where petitioner for cancellation under Act of 1920 had been using its mark since 1927 and 
was still subject to damages under Sec. 4 of the act, held to have shown injury within the mean- 
ing of the statute. 256 








Where petitioner adduced no evidence of injury, nor proof of abandonment of the mark by 
the registrant, the petition was dismissed. 420 









Where an application to register the name “Redfern” under the Act of 1905 was refused and 
later brought under the Act of 1920, the former decision based on the “name clause” of the act 
held not to be res judicata, inasmuch as the Act of 1920 contains no prohibition respecting the 
registration of surnames. 470 


§ 3. Pleading and Practice. 








Petitioner’s motion to reopen was denied where petitioner failed to file timely objection to sub- 
stitution of respondent’s assignee for respondent. 154 


§ 4. Dismissal. 
Where applicant filed declaration of abandonment of its application and of the mark sought 
to be registered, the opposition was dismissed. 263 











Where the application was rejected on grounds of non-use, the opposition having become 
moot, the notice was dismissed without prejudice. 224 








§ 5. Notice. 







a. Time of Filing. 
Where the filing fee was not received until one day after the statutory period, the notice of 
opposition was dismissed. 265 













§ 6. Review of Decision. 
It is the Examiner’s duty to consider any ground for rejection of an application in an opposi- 
tion proceeding that could have been considered in an ex parte case. 108 






Applicants’ petition that an earlier decision be amplified by considering certain additional 
marks in determining the registrability of its own mark was denied. 109 










A petition for reconsideration was denied, where, inter alia, a likelihood of confusion existed ; 
and opposer was required to prove nothing more. 112 
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Petitioner’s request that the Patent Office take judicial notice of a state statute was denied, as 
such statute must be proved by party relying hereon. 112 


Where motion for appeal was not filed till after the expiration of the appeal limit fixed by the 
Examiner of Interferences, the motion was denied. 263 


Where the matters raised in petition for rehearing were irrelevant, the petition was denied. 266 


Where an opposed application was no longer pending, appeal from decision sustaining the 
opposition presented a moot question. 267 


15. REGISTRATION BY BILL IN Eguity. 


On appeal in an inter partes suit brought under R. S. 4915, the plaintiff-appellant must show 
manifest error by the Patent Office and lower court. 270 


In an action by plaintiff under Section 4915 Revised Statutes for order directing the Com- 
missioner of Patents to register the trade-mark “Oaties,’ and for a declaratory judgment 
to the effect that plaintiff’s use of “Oaties” and “Quaker Oaties” did not infringe defendant’s 
trade-marks “Wheaties,” “Kornies” and “Maizies,” defendant’s motion to re-tax plaintiff’s 
costs to exclude therefrom the expense of presenting certain depositions, witnesses’ and reporters’ 


fees was denied, as there was nothing unreasonable about the said depositions, their substance or 
their number. 313 


16. State AND LocaL STATUTES. 


§ 1. Ohio. 

Appellee by registering its symbol of a flying horse as a trade-mark for oil under the Ohio 
statutes, held to have acquired thereby the exclusive right to its use within the State, notwith- 
standing that such use had been confined to the Cleveland trade area, since the property in 
trade-marks and the right to their use depends on the law of the several states and registration 
thereunder extends such use to the whole state. 434 


III. UNFAIR COMPETITION. 


1. Nature AND BASIs oF WRONG. 


§ 1. Definition. 
No inflexible rule can be laid down as to just what conduct will constitute unfair competition. 


Whether it exists in a given case is a question of fact, and hence each case is, in a measure, a law 
unto itself. 325 


§ 2. Is Competition Necessary? 

Plaintiff began in 1918 selling at wholesale automobile supplies and parts, electrical supplies 
and appliances, household furnishings and sporting goods in Philadelphia, Pa. under the 
trade-name “The K-M Auto Supply Company,” having 600 customers and doing a business of 
$675,000 in 1941. Defendant conducted since May, 1935, a general garage business, doing repair 
work and servicing automobiles, located also in Philadelphia, under the name “K and M Auto 
Service.” Plaintiff held without right to restrain defendant from the use of said name, par- 
ticularly as it was adopted in good faith and there was no evidence of confusion among the 
public as to the identity of the parties. 18 


§ 3. Distinguished from Trade-Mark Infringement. 
Unlike trade-mark infringement, unfair competition does not necessarily involve the violation 
of an exclusive right in the complainant to use the name and symbols employed by the defendant, 
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as there may be unfair competition resulting from an unauthorized and improper use of such 
names and symbols, although complainant has no trade-mark right therein. 434 


§ 4. Intent. 


To constitute unfair competition, it is not necessary that there be a purpose to pass off one’s 
product as that of another, merely that the identifying symbol may deceive some part of the 
public. 130 


Plaintiff's contention that defendants, although exercising rights common to the general 
public, did so with a bad motive and were thus guilty of unfair competition, held unfounded. 243 
























The clear and legible application of a familiar and identifying copyrighted name is a potent 
and distinguishing device and a badge which is persuasive in negativing either confusion or the 
purpose to confuse. 494 


















§ 5. Prior Right to Be Protected. 
The prior user of the words “Adams Clothes” on clothing may later adopt it as a trade- 


name, notwithstanding the intervening adoption by another of the word “Adam” for hats, or 
“Adams” for men’s wearing apparel. 189 





The right to use a particular name as a trade-mark belongs to the one who first appropriates 
and uses it in connection with a particular business. 325 


2. UNFAIRNESS IN COMPETITION. 






§ 1. Imitating Appearance of Article. 
Even though there may be an absolute right on the part of defendant to imitate the plaintiff’s 
product, defendant has no right to pass off its product for that of plaintiff. 381 






Aside from the prohibition against infringing a patent, copyright or trade-mark, and except 
for the requirement that he must identify his product as his own, anyone has the right to manu- 
facture and sell a product similar to or even identical in appearance with the original product 


with which it competes, unless the original product has become associated in the public mind 
with its producer. 381 


Where appellee, after discontinuing the use of a flying winged horse (or horses) shown in 
other colors than red as trade-marks for oil within the State of Ohio, and particularly near 
Cleveland, began in 1940 the use therein of a winged horse colored red and indistinguishable 
from appellant’s symbol, appellee held guilty of unfair competition and was enjoined. 434 
























a. Imitating Color. 


In the case at issue, where the design involved was very distinctive, the diverse coloring of 
the respective labels held immaterial. 275 









A trade-mark for a red center to a record, or for the phrase “Red Seal” held far too broad 
a zone of potential exclusion of others, whether it be viewed as a registered trade-mark, or as 
a common law trade-mark or as a secondary meaning for the words “Red Seal.” 404 











There cannot be a trade-mark in color alone. Therefore, plaintiff could not, by the use of a 
red color on the center of its phonograph disc records, prevent others from a similar use of the 
same color, especially as the use of a circular shape in the center of a circular record is in- 


escapable, and, moreover, such records are purchased, not by color, but by sound or from catalogs 
of record titles. 404 













Color is frequently an important factor in determining unfair competition. 434 





The word “Greenzoil” on a white and green can held not to unfairly compete with “Pennzoil” 
on yellow and black can featuring goods as Pennsylvania oil. 441 
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§ 3. Imitating Functional Features. 
The use by defendant on its bottles of a 35 millimeter screw thread similar to plaintiff’s held 


not to be unfair competition, as said screw thread had been in general use by the trade since 
1928. 238 


The right to the manner of use of a form is conditioned by the state of the market it invades. 
If the use of a particular and distinctive form induces buying by a confused and deceived purchaser, 
the law will forbid it. 399 


No one can claim a monopoly for a bill fold just large enough to hold paper currency or 
having a pocket of just the right size to hold stamps, since the use of a purse determines largely 
what its size shall be. 518 


In a suit to enjoin defendant from putting out purses of a size and shape like plaintiff's, 
the fact that defendant made use of a distinctively shaped coin rack, claimed as a patent by 
plaintiffs, but held invalid for lack of invention, copied only the functional feature of plain- 
tiff’s purse and differentiated its purse from plaintiff’s by use of the trade mark “Mayflower,” 
in contrast to plaintiff’s use of the mark “Jiffy,” held not to constitute unfair competition. 518 


§ 4. Imitating Packages and Containers of Goods. 
The form, dress and coloring of the defendant’s packages and the manner in which they 
are presented are the unfailing and significant talismans of fair or unfair dealing. 178 


Where defendant’s package was larger and differently shaped than plaintiff’s and the colors 
shown thereon so arranged as to be easily distinguished from the color scheme used by plaintiff, 
held there was no unfair competition. 178 


Plaintiff in 1933 adopted a novel form of bottle for its perfumes and spent large sums in 


popularizing the cologne sold therein, thus identifying it as of its manufacture. In 1937 defendant 
adopted as a container for its perfume a bottle whose proportions were so nearly like plaintiff’s 
bottle that the eye readily perceived no difference between them, and sold its product in com- 
petition with plaintiff's. Defendant enjoined from selling its cologne in bottles having the same 
proportions and symmetry as plaintiff’s bottle. 399 


§ 5. Imitating Labels. 

Where, after defendant had originally put out its beverage under a label displaying the word 
“Cleo-Cola,” and accompanied by a picture of Cleopatra on a green background, it later 
eliminated the design, but changed the form of lettering of the mark so as to more nearly resemble 
plaintiff’s mark, defendant held guilty of unfair competition. 72 


Where the design and contour of defendant’s bottle were not confusingly similar to plaintiff’s 
bottle, and there was no evidence that defendant’s containers and solutions were inferior to 
those of plaintiff, there was no unfair competition. 238 


The imitation of packages and labels is not per se actionable. 243 


Where the colors, printing, arrangement and combinations used by defendants on their 
labels and containers were only those common to the trade, and were distinguishable from 
those in use by plaintiff, there was no unfair competition. 243 


After plaintiff had adopted and since 1930 made a wide use on its shoe cleaners and polishes of 
carton featuring a large inverted triangle with its apex resting on the apex of a smaller triangle, 
all outlined against a contrasting colored background, the use by defendant on a similar product 
of a carton bearing an almost identical triangular design, having the larger triangle at the bottom 
touching a smaller triangle at the top, held unfair competition. 275 


The use by defendant on its wine of a pictorial representation in circular form, type similar 
to that used on plaintiff’s label, a crescent figure and the design of a cocktail glass, all similar 
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to those in use by plaintiff, as well as a somewhat similar color scheme, held an attempt to 
“pass off,” and therefore unfair competition. 315 








The use by defendant Kellogg on its cartons of cereal food of the picture of a bowl partly 
filled with cereal and cream, and featuring the word “Cereal with Fruit,” held not unfair 
competition, as these features have long been in common use. 494 


§ 6. Names. 









a. Personal Names. 


A man’s name is his own property, which he has the right to use and enjoy; and, if such 
use is reasonable, honest and fair, he is not liable for any incidental damage inflicted upon a 
business competitor. 50 







Where, after all the assets of the original Lloyd Brothers Pharmacists, had been conveyed 
to appellee S. B. Penick & Company, the use of the name John T. Lloyd, son of the founder 


of the business, in appellant’s corporate title, and in advertising and circulars put out by appellant 
held unfair competition. 50 













The adoption by defendant of the name “Vickers” as a trade-mark and trade-name after 
plaintiff had through long use identified such name with its business, held unfair competition, 
particularly as no one bearing such name had ever been identified with defendant. 144 








Defendant’s statement that plaintiff wrongfully selected the name “Vickers” from the name of 
an English company, held to be more of an argument against defendant than against plaintiff, 
the latter being better known in the United States than the English compay. 144 








Where, after plaintiff had operated for eight years a restaurant business under the name 
“Fitzgerald’s,” the family name of its owners, the operation of a similar restaurant on the 
same block by defendant David Fitzgerald, under the name “Fitzgerald’s held not to justify the 
issuance of a preliminary injunction, inasmuch as no deception of customers was shown. 250 








The first user of a family name in his business assumes the risk of others of the same name 
using the name fairly in their own business. Moreover, such a name cannot be used to mis- 
lead and confuse the public into thinking that the goods bearing it are the goods of another. 452 








b. Corporate Names. 
The adoption and use by defendant in a small loan business of the name “Personal Finance 
Company,” long in use by plaintiff and its subsidiaries, held unfair competition. 135 








The name “Personal Finance Company,” through its long and nation-wide use by plaintiff 
and more than 250 subsidiary corporations, held to have acquired a “secondary meaning,” 
identifying plaintiff’s business exclusively. 135 










A person, whether individual or corporate, may not use any name, not even his own, which 
is the distinctive feature of a trade-name already in use by another, if such use by one person 
tends to confuse the business of such person with that of another in the public mind. 325 












Where plaintiff and his predecessors in business had adopted and used in a transfer busi- 
ness in the university district of Seattle, Wash., the trade-names University Transfer Company, 
University Transfer & Storage Company and University Moving & Storage Company many 
years before defendant was incorporated under the name Seattle Terminals, University Ware- 
house, Inc., for a transfer, storage and warehouse business, the said word “University” held to 


have acquired a secondary meaning as identifying plaintiff's business exclusively, and its use 
by defendant held unfair competition. 325 











Although the adoption by defendants in their fur business of the name “Hudson Canadian 
Fur Co.” was evidently a deliberate attempt to imitate plaintiff’s name “Ben Tucker’s Hudson 
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Bay Fur Co.,” and their repeated movings to locations near plaintiff’s store and the use of 
similar store fronts showed that they tried to capitalize on plaintiff’s good will, nevertheless 
the fact that plaintiff had acquiesced for twelve years in such use of the name by defendants, 
and no instances of confusion of customers were shown held to justify denying plaintiff’s 
motion. 409 


c. Trade-Names. 


The fact that plaintiff had registered his trade-name under the Fictitious Names Act long 
before the defendant gave him no right to the exclusive use of the said name. 10 


While the adoption of a trade-name is an exclusive appropriation, it does not follow that its 
use is permissible under all circumstances, the test being whether its later use is likely to cause 
confusion among purchasers of the respective goods or services. 18 


The name “K and M Auto Service,” held not to be confusingly similar to “K-M Auto 
Supply Company,” particularly as the former was used to designate a business of selling 
supplies and accessories for automobiles, and the latter as the name of a business of servicing 
automobiles. 18 


As between conflicting claimants to the same trade-mark or trade-name, priority of appro- 
priation ordinarily determines right to exclusive use. But where two parties each independently 
use the same mark on goods of the same character, in separate markets wholly remote one from 
the other, the matter of prior appropriation does not assume the legal weight it would otherwise 
have, unless it appears that the second user intentionally selected the mark with design inimical to 
the first user. 189 


The name “General Household Credit” held to conflict with “Household Finance Corpora- 
tion,” as the word “Household” has acquired a secondary meaning. 240 


After plaintiff had adopted and since 1918 made use of the name “Jay’s” as the name of its 
retail store in Boston selling women’s wearing apparel, said goods being advertised in Northamp- 
ton, Mass., the adoption and use by defendant of the same name for a women’s clothing store in 
the latter city, held unfair competition, particularly as the name was not her own surname. 247 


The fact that defendant, being no longer in business, cannot profit from diversion of plain- 
tiff’s business held not to make inconsistent a finding that defendant’s sign bearing plaintiff's 
trade-name will confuse public and injure the latter’s business. 248 


The prior user of a trade-name may be entitled to relief regardless of actual fraud or 
intent to deceive on the part of a subsequent appropriator. 325 


To acquire the right to use a particular name, it is not necessary that the name be used 
for any considerable length of time. It is enough to show that one was in actual use of it 
before it was begun to be used by another. 325 


d. Literary and Dramatic Titles. 

Where plaintiff in 1914 purchased a magazine called Photography, and afterwards 
changed the title to American Photography, but retained on the masthead the legend “Incorporat- 
ing Popular Photography,” to which were subsequently added twelve other magazine titles, plain- 
tiff could not, after twenty years of such publication and use, claim a trade-mark right in the 
words “Popular Photography,” inasmuch as the public no longer associated the words with the 
original publication; and defendant’s use of the name on a similar magazine held not to con- 
stitute unfair competition. 308 


The use by defendant of the name “The Great Lester,” first used by him in 1900, in connec- 
tion with acts of stage magic, hekd not to be unfair competition with plaintiff, who had appeared 
in theaters, at home and abroad, under the same name, but principally as a ventriloquist, in as 
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much as no damage was shown to plaintiff, and, moreover, the name “Lester” was an assumed 
rather than a natural name. 543 












e. Secondary Names. 


Even if plaintiff established that the words “Sterling Products” have a secondary meaning, 


in order to be entitled to injuctive relief, it must also establish a fraudulent and unfair use 
thereof by defendants. 10 
















f. Use of Trade-Mark in Name. 
The use by defendant on his store signs and on shoe labels of the name “Lady Esther,” long 
after complainant had adopted the same words as a trade-mark for cosmetics and toilet articles, 


held unfair competition, especially as defendant displayed the said name in the same script used 
by plaintiff. 6 










After all the assets, including trade-marks and good will, together with the mark “Lloyd- 
son,” used on pharmaceuticals put out by the original corporation Lloyd Brothers Pharmacists, 
had been sold to appellee, the use by appellant in a corporation subsequently organized of 


the name “Lloydson” as a trade-mark held unfair competition, and its continued use rightly 
enjoined. 50 

















One who reestablishes himself in business is entitled to resume the use of his name as a 
trade-mark on his goods and to incorporate the same in his business title. 189 






Defendant Trinklein, formerly president of corporation making insulating material under 
registered trade-mark “Air-O-Cel,” was appointed receiver in bankruptcy with authority to 
continue the business. Subsequently, on a court order to liquidate the business, bids were received 
by parcels and plaintiff bid in several items, including the trade-mark registration and certain 
tangible property, but not the business pertaining thereto. Held that plaintiff's purchase of the 
trade-mark gave him exclusive right to its use, and that defendant should be restrained from 
using “Air-O-Cel” as part of the corporate name Air-O-Cel Products Corporation. 317 














§ 8. Descriptive and Geographical Terms. 

Where plaintiff and its predecessors had since the year 1869 used the name “Parcheesi” to 
designate a game of Indian origin, but had not identified it to the buying public as meaning 
its product exclusively, defendant was permitted to use the word “Pachisi” on a similar game, 


especially when the color and dress of the package were entirely different from those used by 
plaintiff. 67 









A trade-name, in order to be an infringement on another, need not be exactly like it in form 
and sound. It is enough if one so resembles another as to deceive or mislead persons of ordinary 
caution into the belief that they are dealing with the one concern when in fact they are dealing 
with the other. The rule is no different when the name, or some part thereof, is a geographical 
name or contains descriptive words which have acquired a secondary meaning. 325 















§ 9. Trade Secrets. 

While secret formulae and processes are property rights which are to be protected by injunc- 
tion against disclosure by a competitor, to whom they have been made known in good faith, 
appellee was required to specify just what secret formulae and processes were revealed in order 
to enable the court to properly decide the question. 50 








§ 10. Federal Statutes. 

Through the trade-mark acts of 1905 and 1920 Congress has occupied that part of the field 
of unfair competition in interstate commerce having to do with “passing off” effected solely 
by the use of a trade-mark. Therefore, in all cases involving probable confusion as to source 
without direct competition, the federal registration statute governs. 118 
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In a suit to enjoin unfair competition involving a trade-mark registered under the Act of 1920, 
the validity of such mark should be determined by federal law, but where plaintiff was located 
in Nebraska, held that the question of what law applied was purely academic, in as much as the 
Nebraska courts have uniformly applied in such cases the rules and principles of federal law. 494 


As the agreement involved was exclusively intrastate, the court did not consider federal 
statutes or decisions thereunder. 540 


a. Sherman Act. 
Price maintenance agreements relating to trade-marked goods violate the Sherman Act if 
they are invalid implementations of the Miller-Tydings Act. 194 


Where defendant did not have a monopoly of the glass used in “Soft-Lite” lenses, the agree- 
ment whereby it manufactured glass for such lenses held not contrary to public policy, viewed 
apart from the distribution system; and not a violation of the Sherman Act. 194 


The Sherman Act condemns an agreement between a distributor and a group of wholesalers 
to boycott all retailers not approved by the distributor and to charge a uniform price to all 
retailers who are approved; and it does not matter whether the market in the commodity 
involved is or is not dominated by the parties to the agreement. 194 


Where defendant Bausch & Lomb Optical Company manufactured for a distributor ophthalmic 
lenses sold under the trade-mark “Soft-Lite,” sixty percent of which were sold through con- 
cerns affiliated with the former, and both defendant and distributor, by price conferences and 
agreements, by a system of selecting wholesalers, licensing retailers and requiring them to resell 
the lenses at prices prevailing in their respective localities, sought to control output of the goods 
and to fix prices thereon, defendant held guilty of violation of the Sherman Act. 194 


b. Miller-Tydings Act. 

The system devised by the distributor of “Soft-Lite” lenses created not only a perpendicular 
system of control, but also two horizontal systems, one involving competing wholesalers and 
the other competing retailers. Such horizontal agreements are not sanctioned by the Miller- 
Tydings Act. 194 


Where defendant appropriated a plan for selling musical records under an implied promise 
to pay plaintiff therefor, an action to enforce same will lie under the law of New York, if the 
idea is novel and is divulged in concrete form under circumstances indicating that compensa- 
tion was expected. A mere allegation of novelty and concreteness, however, is insufficient 
if the idea manifestly lacks those attributes. 231 


In the State of New York any person may use his family name in his business, provided 
he uses it honestly, even though the business thus conducted is identical with a previous 
business conducted by another under the same name, and which had become known to the 
public under that name. 250 


§ 11. Other Instances. 
The use of appellee’s mailing lists, conveyed to them by their predecessors, the original 
Lloyd Brothers Pharmacists, by appellants was rightly enjoined as unfair competition; and 
the wrong done can be redressed only by an accounting for damages. 50 


Appellant prior to 1916 adopted the word “Honey-Krust” as a trade-mark for its bread, 
which it sold throughout the State of Kentucky, one bread route having in 1938 been estab- 
lished in territory adjacent to Henderson County. Appellee since 1937 bought bread from 
a baker in Evansville, Ind., and sold it under the trade-mark “Hon-E-Krust” in Hender- 
son County, Kentucky, territory where appellant’s “Honey-Krust” bread had long been well 
known, and advertised. Defendant’s conduct held unfair competition. 130 
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Notwithstanding that plaintiff purchased a mark consisting of the word “Falstaff” and a shield 
design from the Lemp Company, and thereafter defendant purchased the name “Lemp” from the 
said company, there was no historical background such as to cause confusion in the public 
from the concurrent use of the two marks, and hence no unfair competition. 141 








Defendants by permitting dealers to scratch out the “25c” printed on their products and 
write in “15c” held not guilty of unfair competition. 243 







Inasmuch as the word “Chateau” had long been commonly used in names of wines, plaintiff 
could not, in adopting the trade-mark “Chateau Martin” for its sweet wines, exclude others 
from the use of the name “Chateau.” Therefore, defendant’s adoption and use of the name 
“Chateau Montay” held not to constitute unfair competition, especially as no evidence of con- 
fusion of purchasers was found. 302 











The word “Debonair” held a colorable imitation of the name “Dubonnet,” both marks being 
used to designate alcoholic liquors. 315 











In the case at issue, defendant held rightly enjoined from listing its several trade-names 
in the local telephone directory with the word “University” shown in large type, near plain- 
tiff’s name, as well as from so displaying it on its trucks and vans. 326 








Defendant’s use on a display card of certain advertising matter similar to plaintiff's, together 
with plaintiff’s slogan “New Smart Way to Carry Money,” held unfair competition. 518 









Where both parties, operating retail department stores, bought goods from the same manu- 
facturers and sold them in competition, defendant Ohrbach, by inducing said manufacturers to 
refuse to sell certain garments to complainant, but to sell to said defendant exclusively, held unfair 
competition, and the judgment dismissing the complaint was reversed. 548 


§ 12. State Statutes. 







a. Kentucky. 

Under Kentucky law, one trade-name does not have to be identical with another in order 
to justify a court in enjoining its use, but only so similar as to make it likely that unsuspecting 
persons would be likely to believe it to be the same. 130 


b. New Jersey. 
In an action for unfair competition, where plaintiff did business throughout the United 


States, but defendant’s business was wholly within the State of New Jersey, the federal court 
was governed by the state law. 240 



















Under New Jersey law, where a trade-name has acquired significance in the minds of the 
public as applying to one’s business, equity will restrain the use of a name so similar as to 
confuse and mislead the public to the first user’s injury. 240 











c. New York. 

Where plaintiff’s predecessors, a New York corporation, had been dissolved prior to the 
registration of the former’s trade-mark “Tangee,” and the assignment of the business and 
good will was executed by the officers of the dissolved company instead of by its directors, 
defendant’s contention that the assignment was invalid held unsound, inasmuch as section 105 
of the New York State Corporation Law provides that a dissolved corporation shall con- 
tinue for the purpose of distributing its assets and winding up its affairs. 148 


3. Suits ror UNFAIR COMPETITION. 







§ 1. Jurisdiction. 
State common law is controlling on the questions of trade-mark infringement and unfair 
competition if either mark is used only in intrastate commerce, or if both marks are unregistered 
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or invalid under the federal act. State law is also controlling even in interstate commerce 
on all questions of unfair competition not relating solely to the use of a trade-mark. 118 


An allegation that the amount in controversy exceeds $3,000, when not traversed, is suf- 
ficient, unless it is qualified by other facts which so detract from it that the court must dis- 
miss on its own, or on defendant’s motion. 135 


Where there is diversity of citizenship, matters of the complaint are to be adjudged by the 
law of the State where such matters occurred. However, where such acts were committed 
in the State of Pennsylvania, but no binding rule of decision of a court of that State was 
found, the federal court had recourse to general law in order to ascertain the pertinent local 


law. 189 


Although local law applies to unfair competition and common law trade-mark infringe- 
ment where federal jurisdiction is based on diversity of citizenship, the applicable local law 
does not differ from the general common law of trade-marks. 308 


Where, in a suit for trade-mark infringement and unfair competition, there was no diver- 
sity of citizenship, the federal court held to have derivative jurisdiction of the Columbia case. 404 


§ 2. Parties and Liability. 
In the case at issue, the fact that plaintiff operated through corporate subsidiaries bearing 
the name “Personal Finance Company,” held not to disentitle it to assert an interest in the 
said name and good will. 135 


§ 3. Pleading and Practice 
Where in the case at issue decision of the lower court was reversed, the cause was remanded 
for another trial as its merits were never really considered. 183 


On exceptions to master’s report on accounting, the District Court has no right to set aside 
the definite findings already made and the judgment which had become final and conclusive on 
the parties. 280 


Since federal jurisdiction is based on diversity of citizenship, the question as to whether 
defendant’s conduct is tortious is a matter of state law, and in the present case the appropriate 
local law is that of Pennsylvania. 382 


Since the acts of alleged unfair competition were initiated in the state of suit and in certain 


instances completely performed therein, it is a question of state law whether the conduct was 
tortious. 518 


§ 4. Evidence. 
In spite of customers’ affidavits adduced by plaintiff to show that the words “Sterling Prod- 


ucts” meant the plaintiff, since there may be many customers who identify them with defendants, 
the issue cannot be passed upon without a trial. 10 


Evidence adduced by plaintiff from surveys, including signed statements of witnesses, were 
disregarded, as there was no confusion shown in the market-place, which is the place that 
counts. 178 


In actions for unfair competition and trade-mark infringement, the findings of the trial 
court must be accepted as conclusive when supported by substantial evidence. 189 


In the case at issue, where there was no convincing evidence of actual customer confusion 


as between the respective products, but the latter were invariably ordered by brand name, there 
was no “passing off.” 494 
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of Wisconsin. In 1875 defendant’s predecessor began to operate at Horlicksville a grist mill 
for grinding flour for animal food, which defendant subsequently put out under the name 
“Horlick,” shown in solid block letters, also under the mark “Horlick of Horlicksville,” both 
marks having been registered in the Patent Office. Defendant also used on his stationery the 
phrase “Manufactured since 1875.” Held that, while defendant should be permitted to use his 
family name in a business not in direct competition with plaintiff, he should be enjoined from using 
the words “Manufactured by Horlick of Horlicksville, Racine, Wisconsin” and the phrase “Manu- 
factured since 1875.” Defendant was also required to use his first name Charles, or some other 
identifying word, in connection with his surname. 452 


d. Powers of Special Master. 
Defendants’ contention that the Special Master may determine to what extent, if any, there 
has been any unfair competition on the part of defendants held unsound, in as much as the Special 
Master cannot reopen and retry the case. 532 
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-p. 310- 
s 6-482 
a 6-535 
ce 9-117 
ce 11-160 
ce 19-231 
s 13-109 
f 24- 57 
c 26-143 


-p. 349- 
ec 5-109 
r 9-242 
d 9-316 
e 13-2438 
p 16- 81 


VOL. 6 


d 20-406 
ce 26- 6 


=p. 357- 
cf 3-496 
f 9-201 
ce 9-203 
p 17-145 
c 25565 


-p. 406- 
c 22-153 
ef 25-158 
c 25-585 
c 25-652 


ec 9-117 
D 11-159 
f 13-486 
cc 14-400 
c 26-143 


-p. 597- 
p 26- 54 
c 26- 71 


VOL. 7 


-p. 7- 
cf 8-402 
c 10-449 
cf 15-295 
c 23-147 
c 24-229 


-p. 32- 
5-198 
8-312 
9-122 
9-522 
9-524 

12-291 
12-267 
22-106 
24- 48 


OO Od eee 


-p. 54. 
f 8-305 


VOL.7 


f 13-137 
c 24-229 
c 24363 


=p. 80- 
f 17-626 
cf 18-338 
c 24-139 
c 24-453 
c 24-571 


-p. 99- 
f 1-247 
cf 17-5992 
f 10-388 
f 13-289 
e 13-391 
ce 17-221 
c 24-266 


-p. 103- 
f 17-385 
cf 8-125 
f 10-S19 
p 18-486 
f 19-288 
d 20-201 
c 24-935 
cf 25-216 
c 26-148 


-p. 108- 
c 26-512 


-p. 110- 
7-239 
7-243 
7-583 
8-373 
9-204 

1l- 87 

11-238? 

11-838 

18- 90 
19- 11 
20-573 
24-181 


Qa Oy RRO ey hee oh oe 


-p. 138- 
ma 7-137 
c 24-268 


-p. 430- 
f 9-376 

-p. 432- 
f 17-375 
c 25-490 


-p. 460- 
f 9-150 
pelle 3 
ce 21-160 
c 25-123 


-p. 469- 
s 17-496 
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VOL.7 


8- 11 
9-188 
9-332 
9-357 
9-359 
11-384 
18-281 
23- 86 
25- 74 
26-512 


Qa08aAa = he BD 


VOL. 8 


=p. 1l- 
9- 89 
9-332 

1l- 87 
14-183 
94-144 
24-153 
26-614 


-p. 113- 
c 23-506 
c 24-164 
c 24-332 
ef 25-363 


-p. 114- 
c 23-476 
cc 23-491 
cc 24-479 
c 26-318 


-p. 163- 
9-309 
10- 44 
10-205 
10-267 
1l- 88 
Il- 95 
11-238? 
12- 53 
13- 4 
18-196 
ef 18-311 
f 13-348 
18-352 
14-258 
14-281 
14-367 
14-424 
15- 5 
15- 15 
17-240 
18- 8 
18-121 
18-323 
18-466 
18-562 
cf 19- 10 
c 19-446 
f 24- 22 
f 24-343 
c 25- 12 


adam hm OA 


AAA wo RRA Am Gg, 


THIRTY-THREE TRADE-MARK REPORTER 


VOL. 8 


c 25-242 
c 25-388 


-p. 177- 
f 8-372 
f 9-242 
10-172 
10-319 
12-102 
12-397 
22-467 
24-140 
24-275 
25-652 


fo cs Mie ie Br ie Ba) 


-p. 283- 
f 10-217 
p 11-397 
p 19-179 
c 192-186 
ce 15-489 
c 23-148 
c 25-137 


-p. 366°- 
r 10- 90 
d 13-448 
e 15-155 


-p. 369- 

9-242 
10-205 
1l- 87 
11-220 
17- 54 
18-404 

cf 19-102 
c 23-223 


-p. 405- 
f 10-148 
f 11-324 
c 25-196 


VOL.9 


-p.1- 
9-315 
10-193 
10-194 
10-196 
10-384a 
10-451 
12- 71 
12-190 
12-443 
13-129 
13-191 
13-242 
13-308 
18-3138 
18-350 
138-392 
13-426 
18-431 


22222 AQAUO dS HmH~MO 


VOL.9 


13-465 
14-193 
14-202 
14-244 
14-255 
14-258 
14-271 
14-367 
14-379 
14-425 
15-150 
15-352 
15-292 
15-527 
16- 53 
16-379 
16-286 
17-276 
17- 32 
17- 66 
17-112 
17- 71 
18-455 
18- 8 
18-137 
18-4383 
18-486 
18-551 
19- @Q 
19-188 
19-456 
19-465 
20- 22 
20- 74 
20-165 
20-283 
20-434 
20-477 
20-565 
21-120 
21-234 
21-498 
21-612 
22-133 
22-394 
22-406 
93- 59 
cf 23-131 
c 23-279 
c 28-333 
v 23-388 
c 24- 42 
c 24-165 
c 24-422 
d 24-183 
c 26- 8 
d 26- 18 
v 26- 67 
d 26-126 
q 26-450 
d 26-591 


Maoeananagqgaenca™*™eaananae naam A mad mene OA RAO eee OO 


-p. 15- 
c 9-251 
e 10-172 
f 11-8383 


VOL.9 


11-128 
11-134 
11-286 
12- 8 
12-202 
12-243 
13- 61 
14-447 
18-441 
18-540 
19-225 
19-343 
19-491 
22-291 
23-436 
24-428 
25- 4 
25-610 
ce 26-107 
c 26-539 


AamQAKNR eEaarne® we AO eo 


-p. 89- 
ce 9-332 
c 17-463 
c 24-332 
c 25-314 
ce 25-350 
c 26-308 


-p. 123- 
15-203 
21- 84 
21-328 
23-384 
24-228 


-p. 131- 
c 22-326 
c 25-142 


-p. 136- 


i=¥) 
© 
or 
So 
a 


10-205 
10-318 
10-359 
11-178 
11-192 
11-212 
11-284 
12-231 
12-263 
13-389 
14-166 
14-171 
15-353 
16-318 
17- 14 
17-463 
18- 30 
18- 92 
19-522 
20-174 
24-106 
25-512 
25-638 


2 A'S Rhee HRA re my Qu B mh OQ hOQ ma 


VOL.9 


-p. 182- 
f 13-303 
14-197 
15-441 
18-279 
22-415 
23-155 
25-520 


-p. 198- 
e 10-190 
p 16-572 
q 26-583 


-p. 205- 
c 16-442 
f 21-293 
c 24-461 


-p. 222- 
12- 20 
12- 69 
13-220 
14-523 
19-211 
25-407 


-p. 229- 
f 9-369 
10- 21 
10- 25 
10-148 
10-155 
10-159 
10-301 
12- 39 
16-518 
16-329 
25-484 
25-658 


eae eagann20e 


-p. 321- 
f 10-170 
a 10-312 
c 24 51 
f 24377 


-p. 324- 
f 26-227 


-p. 341 mad 
ec 15-338 
ce 25-350 


-p. 399- 
d 9-413 
ll- 41 
12- 8 
12- 79 
12-458 
13-303 
14- 8 
16-329 
19-395 
19-503 
24-446 


Om ease 


VOL.9 
c 26-614 


-p. 498- 
f 17-236 
p 23-251 
ce 26-324 


VOL. 10 


-p. 33- 
ce 16-218 
ce 21-516 
c 26-144 


-p. 40- 
ce 25-331 
c 25-525 


-p. 42- 
cee 10- 47 
a 11-107 
d 26- 43 
ce 26-570 


-p. 102- 
f 19-159 
f 21- 75 
d 25-579 
c 25-101 


-p. 191- 
13-314 
15-293 
16-101 
17-167 
17-278 
23-279 
23-394 
25-375 


QAR mes 


-p. 198- 
13-425 
14-144 
14-202 
15-302 
15-483 
16-197 
18-101 
19-496 
92-110 
93-251 
25-574 
26-356 


> 


ATT ADWAA AM hae 


-p. 227- 
ce 12-299 
ec 16-176 
ce 21-114 
c 24-362 
q 26-630 


-p. 231- 
f 138-284 
ef 13-331 
f 14-434 


VOL. 10 


17- 52 
19- 16 
19-109 
20-35 
23-229 
24-219 


-p. 235- 
16-404 
26-582 


20 


-p. 243- 
12-367 
13-114 
18-139 
15-353 
17-399 
17- 34 
19-523 

21-396 


aeaenaqng™ 


-p. 244. 
f 21-121 


-p. 246- 
10-345 
18- 64 
13-220 
138-223 
14- 84 
15-134 
15-317 
15-482 
15-505 
16- 17 
16- 81 
16-132 
16-196 
16-373 
17- 17 
17-130 
17-250 
18-169 
94-106 
24-331 
26-670 


22'S A ee eR RO Rh Hh ee pe ey OO 


-p. 255- 
10-415 
10-437 
12- 29 
12- 31 
12- 93 
12-129 
12-176 
12-236 
12-260 
12-280 
14- 31 
14-133 
14-217 
15- 45 
15- 87 
15-165 
15-440 
16-262 


hahOaAmoOonar OO ehh 


VOL. 10 


16-352 
16-368 
17-175 
18- 92 
18-374 
18-461 
19- 48 
19-191 
19-400 
20-189 
20-259 
21-125 
21-330 
21-379 
cf 23-147 
d 23-348 
f 23-370 
c 28-384 
ef 25-414 
25-576 
25-666 
96- 71 
26-220 
96-227 
26-487 


mA AA AO meno nna 


-p. 312- 
14- 52 
14-386 
16-486 
25-387 


-p. 317- 
d 14- 12 
f 16-519 
d 24-335 


-p. 320- 
14-183 
15-384 
16-565 
17-369 
20-517 
24-153 
24-415 


-p. 321- 
¢ 26-487 


-p. 381- 
11-325 
13-127 
26- 13 
26-639 


-p. 441- 
f 11-113 
f 11-128 
f 11-252 
ec 19-191 
c 12-200 
cf 13-243 
f 13-384 
c 14-224 
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——————— ssn 


VOL.10 | VOL.11 VOL. 11 VOL.12 | VOL.12 | VOL.13 | VOL.13 | VOL.13 


f 14-931 16-361 | p 23-267 | -p.20- -p. 257- 16- 40 | c 25-381 14-405 
f 14-260 17-128 | cf 24-341 | f 13-124 | c¢ 13-385 16- 44 16- 51 
f 16- 72 24-110 f 13-220 | f 14-135 17-128 | -p. 185- 21-126 
c 16-509 24-234 | -p.277- | 8 16-207 | ¢ 18-936 17-351 | c 21-516 21-369 
c 17- 62 24-379 19- 22 | ¢ 26-143 21-436 
f 17-225 19-469 21-533 
cf 17-363 | -p.128- 20-205 | -p.193- 21-571 
cf 17-428 12-202 20-246 14-342 22- 80 
18-515 18-337 25-428 15-100 22-369 
20-561 19-127 17-329 23-128 
24-219 19-149 17-530 23-224 
24-245 22-424 19-250 | p 23-351 
25-389 93-387 19-400 23-518 
24- 15 20-561 24- 69 

23- 60 |e 24-385 
23-390 25-249 
24-111 25-306 
24-246 26- 1 
26- 5 26- 64 
26-594 26-602 


15-516 | f 16-296 | f 25-199 

16-816 | f 16-408 
17-183 | ¢ 26-55 | -p, 426- 
18-427 p 26- 48 

19-391 -p. 39- 
19-400 | ¢ 19-488 | -p, 44s. 
19-488 | ¢ 19-489 | ¢ 18-428 | -p. 69- 
20-517 | ¢ 21-578 | ¢ 19-895 13-173 
21- 79 |e 24317 | c¢ 25-4892 17-171 
21-549 | c¢ 25-484 17-428 
21-582 | c¢ 26-649 | -p. 460- 17-507 
21-588 cf 14-25 18-137 
22-238 | .p.100- | c 14-260 19- 4 
24-154 17-267 | ¢ 24-167 20-169 
24-339 29-147 21-167 
25-485 22-432 22-470 
18-280 | cf 25-216 25-547 24-144 | VOL.13 23-162 
18-409 | ¢ 26-143 25-633 24-549 24-560 | -p.198- | _| 399. 
20-405 26-649 24-555 mie 25-389 |c 21-497 | - P32 og0 
93-148 -p. 163- 26-614 18-352 26-244 | c 22-424 e 19-449 
24-939 | f 11-284 ». 14-342 v 23-338 f 19-508 
ce 13-302 -p. 154- 14-424 -p.96- | cc 24-893 | . 99 599 
f 24-357 14-519 15- 99 14- 64 © 99-959 

15-269 15-484 14-390 | -p. 228- 

16- 71 17-153 15-581 | ¢ 25-376 
16- 81 17-329 15- 82 -p. 304- 
17-392 19-250 17-18 | -p.233- | ¢ 25-136 

19-828 21- 30 17- 64 14-193 
22-516 21-440 17-129 16-128 | -p.314- 
23-294 29- 18 17-141 17- 90 | f 14-155 
24-294 24-383 17-194 17-226 |c 25- 66 

96-216 17-407 17-370 
0-245 -p. 179- 26-591 18-371 17-503 | .). 324. 
po tet 14-191 18-576 18-480 | . "95-196 

21-109 15-353 -p. 18- 


26-594 19- 50 
21-438 16-207 | ¢ 25-526 21-120 ’ 
21-467 16-389 -p. 109- 21-419 | _“P. he 4 
23- 60 17-463 f 14-153 22-160 
. -p. 44- 113 15-385 
24-343 19-159 " ce 14-400 93-11 : 
c 16-248 16-237 
25- 12 25-137 c 26-602 98-251 
5- I 23-638 | cf 17-413 an 17-190 
-p. 87- 231 setae “58 | d 20- 95 34. 41 | 19-494 
11-384 | 19-93 ¢ 21-95 at Al | 90-840 
m 19-939 | p.333- | “P-202- | of 99-147 . 20-569 
13-350 | ¢ 94-533 | “P- v 96-492 eo 24-351 : 
19- 5 16-295 c 26- 73 26-264 


-p. 238- . -p. 205- 2 
19-493 | «Misses | © 22-289 | . ‘is-gag | © 26-990 


19-500 13-355 
g1- 4/5 S406 = 18-373 | _ -p.58- 
21-292 | 26-631 14-380 | f 15-246 
22. 98 15-469 | ¢ 19- 16 
93-293 | -P-251- | _». 356. 17-334 | ¢ 25-136 
cf 24-269 | © 26-143 | 5 19 34 | ¢ og 18 
d 24-282 c 26-286 -p. 60- 
c 26-512 | -p.255- -p.209- | c 26- 95 26- 59 | © 17-833 
¢ 24590 | _». 360- | d 29-288 25-331 
p. v 
-p. 107- 19-5138 |c 2 5 “p. 62- -p.125- | cf 25-363 
11-309 -p. 257- 22-283 | c 24578 | p 13-133 | ¢ 26- 64 | q 95-407 -p. 373- 
13-114 | ¢ 25-466 23-297 | f 94263 | f 14. 15 d 16-173 
13-126 24-106 f 14-281 | -p.145- | -p.289- | ¢ 18-540 
15- 5 | -p.275- 24-245 | -p.21l- | f 14-424 | ¢ 15-75 |f 14 82] f 19- 19 
15-809 | ¢ 18-477 25-313 | ¢ 26-221 | f 15-257 |e 21-520 |f 14401 |e 25-462 


ao = oO 


-p. 444- 
m 19-158 | -p. 134- 
ef 12-190 ce 19-465 
12-200 | ¢ 21-516 
17- 81 | ¢ 24227 


17-472 | f 25- 4 


AeAeTeOARdannaramanmocana 
aaenngawteac8 ate 
AAameaantmoaoweamnm*arnean-s 


aAaAaAnaATe AN AARA 


VOL. 11 -p. 178- 
e¢ 12-205 
f 20-517 
ce 20-523 
c 22-172 | d 24-181 
c 24-572 
-p. 13- q 26-524 
c 24-403 


f 16-559 
17-420 
17-459 
18-562 

20-14 


engage sws a8 
aAeU RABE, we moe 


-p. 192- 
ce 11-228 
c 15-353 
c 16-280 
7 cc 17-365 
p 24161 | . 19-370 


c 26- d 24-989 


fo ie ES i, ee ee ie ee ee i, Be 


c 
f 

f 

f 
c 
c 
f 
p 
f 
f 

ce 
P 
¢c 
c 
c 
a 
f 

c 
d 


Qaamanteat 


-p. 121- 
13-486 
14-126 
14-292 
14-397 
15-101 | -p.269- 
16-192 | c 13-480 
1l- 98 | r 14-159 
20-266 | c 25-299 
21- 61 | c 25-136 
21-175 

22-253 -p. 285- 
26- 55 | «© 16-433 


egveanvacdcar Nn aaran 
2ETRAA mewn 


3 
2 
2 


15- 1 
15-519 
16-263 
19- 11 
20-566 
22-246 
24-350 
26-558 


AARR ARAMA” 


mage Ga eer aae 


TO hee OD OY 
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VOL. 13 


-p. 389- 
18-282 
18-517 
18-556 
21-177 
21-363 


cf 22-246 
c 24-224 
c 24-239 
c 25-227 
c 25-292 


-p. 393- 
d 25-234 
p 26-176 


-p. 418- 
c 21-291 
ce 25-141 


-p. 425- 
a 15-309 
¢ 16-878 
c 18-118 
© 26-466 


VOL. 14 


-p. 12- 
ce 25-635 


-p. 35- 
c 20-340 
q 26-500 


-p. 79- 
ce 19- 50 
d 20-479 
d 25-161 
d 25-514 


-p. 119- 
ce 20-531 
ce 21-363 
c 26-653 


-p. 128- 
14-521 
15-261 
17-392 
20- 82 
20-220 
20-464 
25-663 


-p. 159- 
15- 91 
15-434 
15-442 
16-873 
16-566 
17-166 
17-317 
17-463 


Qmann0aen 


THIRTY-THREE TRADE-MARK REPORTER 


VOL. 14 


18- 51 
18-251 
18-517 
20-245 
20-516 
21-601 
23- 18 
24-239 
26- 7 
26-211 
29- 21 


-hmOaaemanannas 


-p. 185- 
14-181 
14-511 
15-441 
17- 60 
18-280 
20-577 
23-224 
24-219 
26-187 
26-531 


Qmmonanda™ 


-p. 225- 
d 21-374 
p 28-251 
c 26-409 


-p. 228- 
18-488 
20-266 
21-419 
22- §$ 
23-251 
94-945 
26-356 


-p. 247- 
14-457 
16- 81 
16- 79 
17- 85 
17-870 
18- 2 
18- 92 
18-118 
18-266 
18-428 
20- 69 
20-118 
20-293 
20-516 
Q1- 75 
21- 87 
21-327 
23-384 
94-154 
24-269 
24-262 
25-568 
25-583 
26-243 


QAR mA hd hhh ROA AeA Gwe 


-p. 281- 
f 16- 40 


VOL. 14 


17-110 
17-129 
17-149 
17-153 
18-131 
18-576 
19-356 
26-220 
26-550 


h>O eh O “hhh Phe 


-p. 289- 
f 19-217 
c 26- 95 


-p. 331- 
d 26-126 
e 26-211 


-p. 351- 
16- 12 
17-159 
17-191 
17-207 
25-462 
25-664 


-p. 399- 
c 19-188 
c 23-248 
f 24-246 
f 24-320 
q 26-602 


VOL. 15 


-p.1- 
15-156 
16- 19 
16-263 
16-503 
18- 1 
18-324 
18-344 
18-562 
19-446 
19-496 
20- 17 
20-245 
20-577 
21-467 
21-598 
22-322 
24-343 
26-468 


mmenaeanaamawacscanaean 


-p. 51- 
26- 95 


=p. 80- 
15-827 
17- 14 
17- 18 
17-407 
25-388 


VOL. 15 


-p. 160- 
c 25- 39 


-p. 185- 
16-409 
16-465 
17- 66 
17-151 
17-196 
17-249 
17-327 
17-525 
18- 80 
18-180 
19- $ 
19-196 
19-178 
21- 30 
21-132 
22- 18 
23- 72 
24-423 
25-234 
25-307 
25-378 


ic - Ecicm> Selon. Lic MB i> soit ia Bt ie Bade) 


-p. 208- 

18- 66 
19- 50 
19-365 
19-144 
19-148 
20-321 
22-521 
25-143 
26-473 


eeam™agenn 


-p. 227- 
c 25-388 


+p. 239- 
d 15-480 
cf 15-498 
p 17-420 
cf 17-459 
f 17-182 
f 18-430 
f 18- 8 
c 18-122 
ec 18-324 
cf 19- 10 
19-500 
20-429 
21-598 
23- 60 
24-343 
24-550 
24-350 
25-234 
26-428 
26-444 


2AanAam*aOgeae 


=p. 242- 
c 26-466 


VOL. 15 


-p. 253- 
18-112 
19- 18 
20-399 
21-400 
23-159 
26- 73 


-p. 288- 
f 19-187 
c 25-378 


=p. 289- 
ce 16-316 
f 25-427 


=p. 303- 
ef 16-472 
17-507 
24-226 
24-227 
25-466 
26-143 


-p. 424- 
a 17-122 
c 17-186 
c 25-412 


-p. 479- 

16- 16 
16-133 
17-212 
17-110 
18-324 
18-562 
19-488 
21-595 
292-116 
22-322 
22-422 
23- 71 
25-548 
26-595 


ameneareanma Ag oe 


-p. 515- 
17-114 
22-395 
23-459 
24- 91 
25-227 
25-490 


VOL. 16 


-p. 38- 
17- 68 
17-130 
17-110 
18-465 
20-241 
26-422 


-p. 49- 
cf 25-427 


VOL. 16 


-p. 51- 
16- 88 
16-191 
16-217 
16-257 
16-410 
16-412 
16-417 
16-535 
17-148 
17-172 
17-250 
17-253 
17-358 
17-360 
17-417 
17-546 
18- 25 
18-192 
18-270 
18-321 
18-493 
18-514 
18-555 
18-598 
19- $1 
19- 38 
20- 22 
20-119 
20-156 
20-211 
20-216 
20-238 
20-484 
21-574 
22- 57 
22-460 
23-153 

cf 25-199 

q 31-350 


2A m™OD MAR wm nnd e *®AAR®AAAD*AAARA Ad 


-p. 67- 
16-279 
17-371 
17-440 
19- 97 
22-422 
23-311 
24-350 

cf 25- 57 
c 25-291 


-p. 81- 
16-602 
17-370 
18-169 
18-173 
18-174 
20-323 
21-308 
25- 39 
26-426 


ARARRAARA 
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PART I 


FRONTISPIECE: EBERHARD FABER, PRESIDENT OF THE UNITED STATES 
TRADE-MARK ASSOCIATION 


THE UNITED STATES TRADE-MARK ASSOCIATION—AN HISTORICAL 
SKETCH—By L. E. Daniels 


THE LANHAM BILL (S. 895) 


PART II 


DWINELL-WRIGHT COMPANY v. WHITE HOUSE MILK COMPANY, INC. 


LADY ESTHER, LTD. v. FLANZBAUM, pornc Business as LADY ESTHER SHOES anp 
LADY ESTHER SHOE STORE 


STERLING PRODUCTS CORPORATION v. STERLING PRODUCTS, INC. (DELA- 
WARE) ; SAME v. STERLING PRODUCTS, INC. (WEST VIRGINIA) 


DIXIE ROSE NURSERY v. COE, COMMISSIONER OF PATENTS 


MILES LABORATORIES, INC. v. AMERICAN PHARMACEUTICAL COMPANY, 
INC., ET AL. 


WILLIAM I. KAUFMAN, INDIVIDUALLY, AND TRADING AS THE K-M AUTO SUPPLY CO. 


v. MICHAEL MATCZAK, InpIvVIDUALLY, AND TRADING AS K AND M AUTO SERVICE 
IN THE MATTER OF THE APPLICATION OF C. W. MARKS SHOE COMPANY 


ISLAND ROAD BOTTLING COMPANY v. DRINK-MOR BEVERAGE COMPANY 
DECISIONS OF THE COMMISSIONER OF PATENTS 
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THe Unrrep States TRADE-Mark ASSOCIATIO 


522 Fifth Avenue, New York, N. Y. 


An Organization for the 
Protection of Trade-Marks and Trade Names 


The United States Trade-Mark Association, organized in 1878 and incorporated 
in 1887 as a non-profit organization under the laws of the State of New York, 
performs the following services for its members: 


LIBRARY OF TRADE-MARK INFORMATION 


During its sixty-four years of existence the Association has been accumulating compre- 
hensive records, files and a general library of information on trade-mark matters. Members or 
their counsel have access to these records at any time. 


DISTRIBUTION OF TRADE-MARK INFORMATION 


From the trade-mark data on hand and constantly being gathered on state, federal and foreign 
law enactments, rules and regulations of administrative bodies, court decisions, articles and 
addresses by authorities, the Association by means of its formal publications, such as “The Trade- 
Mark Reporter,” “Master Index and Digest to the Trade-Mark Reporter (1911-1936),” and 
frequent “Legal Reports,” distributes valuable and timely trade-mark information and discussion 
among its members. 


LEGISLATIVE ACTIVITIES 


In all cases where manufacturers are confronted by proposed state, federal or foreign trade- 
mark laws, rules and regulations of administrative bodies or laws deemed adverse to their 
interests, the Association places its facts and findings at the disposal of the trade-mark owners 
concerned so that they can point out to lawmakers and others the harmful features and effects of 
such measures. Conversely, the same procedure is followed for measures deemed beneficial and 
constructive. 


SPECIAL SERVICES 


In addition to the foregoing general services, the Association is prepared to perform various 
special services free for members, or at cost when outlays of money or unusual expenditures 
of the staff’s time are involved. 

These special services consist of investigations of fact, trade-mark searches, notifications, filing ° 
and publication of slogans and all similar matters which do not involve or imply the practice 
of law. 


SOUND POLICIES AND PRACTICES 


The activities of the Association are at all times planned and supervised by a strong Board 
of Directors composed of important trade-mark owners whose efforts are supplemented and 
guided by able committees composed of business men and trade-mark attorneys. This makes 
the Association’s services of exceptional value to members. 








